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In the wake of COVID-19, health care providers experienced an immense expansion of telehealth usage across
fields. Despite the growth of telemental health offerings, issues of licensing portability continue to create
barriers to broader access to mental health care. To address portability issues, the Counseling Compact creates
an opportunity for counselors to have privileges to practice in states that have passed compact legislation.
Considerations of ethical and legal aspects of counseling in multiple states are critical as counselors begin

to apply for privileges to practice through the Counseling Compact. This article explores ethical and legal
regulations relevant to telemental health practice in multiple states under the proposed compact system.

An illustrative case example and flowcharts offer guidance for counselors planning to apply for Counseling
Compact privileges and provide telemental health across multiple states.
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Maximizing the use of technology-assisted counseling techniques, telemental health (TMH) is a
modality of service delivery that takes the best practices of traditional counseling and adapts practice
for delivery via electronic means (National Institute of Mental Health, 2021). There are many terms
to describe TMH, which include: distance counseling, technology-assisted services, e-therapy, and
tele-counseling (Hilty et al., 2017). Counselors have previously been hesitant in adopting technology-
supported counseling practice (Richards & Vigand, 2013). Since the onset of the COVID-19 pandemic,
TMH use has grown exponentially in applications across various disciplines (Appleton et al., 2021).

Between March and August 2021, out of all telehealth outpatient visits across disciplines, 39% were
primarily for a mental health or substance use diagnosis, up from 24% a year earlier, and 11% two years
earlier (Lo et al., 2022). During the same period, 55% of clients in rural areas relied on TMH to access
outpatient mental health and substance use services compared to 35% of clients in urban areas. Further,
TMH has expanded the accessibility of mental health services to underserved populations, including
people living in remote areas, and marginalized groups, including sexual minorities, ethnic and racial
minorities, and people with disabilities (Hirko et al., 2020). With broader adoption of TMH, existing
issues of licensure portability continue to represent barriers to service provision across state lines. Recent
state and national legislation that addresses telehealth parity and clarifies language in the provision of
telehealth services supports the continued expansion of TMH (Baumann et al., 2020). Thus, to address
portability issues, a partnership of professional counseling organizations engaged in a decades-long
effort to address barriers to portability, leading to the recent creation of the Counseling Compact.

With the Counseling Compact legislation having been successfully passed in far more than
the required 10 states, the Counseling Compact Commission has convened to create bylaws and
informational systems to manage opening applications for privilege to practice in early 2024 (American
Counseling Association [ACA], 2021). As counselors venture into a new era with privileges to practice
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across state lines, consideration of ethical and legal provisions of practice are critical. This article seeks
to offer guidance to counselors in how to practice ethically within the privileges of the Counseling
Compact. Exploration of ethical guidelines and legal statutes governing practice, a case example of
ethical practice, and tools for establishing an ethical process of practice are offered.

Legal and Ethical Considerations for TMH

Provision of TMH may include use of various technology-supported methods of distance counseling.
The National Board for Certified Counselors (NBCC; 2016) differentiates between face-to-face
counseling and distance professional services. Face-to-face services include synchronous interaction
between individuals or groups of individuals using visual and auditory cues from the real world.
Professional distance services utilize technology or other methods, such as telephones or computers, to
deliver services like guidance, supervision, advice, or education.

NBCC (2016) also differentiates counseling services from supervision and consultation for
counselors. Counseling represents a working partnership that enables various people, families, and
groups to achieve their goals in terms of mental health, well-being, education, and employment. This
type of professional relationship differs from supervision, in that supervision is a formal, hierarchical
arrangement involving two or more professionals. Consultation is an intentional collaboration between
two or more experts to improve the efficiency of professional services with respect to a particular
person. NBCC also offers guidance in defining various modalities for the provision of TMH related
to counseling, supervision, or consultation (see Table 1). TMH can enhance accessibility to mental
health services (Maurya et al., 2020). Barriers to care via TMH include lack of access to video-sharing
technologies (e.g., tablet, personal computer, laptop), reliable internet access, private space for using
TMH, and adaptive equipment for people with disabilities, as well as a lack of overall digital literacy
(Health Resources & Services Administration, 2022). However, with some shared resources and
community partnerships, these barriers can be addressed, and TMH can offer broad access to mental
health professionals with various expertise and specialty training to begin addressing health disparities
(Abraham et al., 2021). Another barrier is the lack of mental health professionals offering TMH services,
in part due to challenges in counselor licensing (Mascari & Webber, 2013). TMH barriers also include
challenges in counselor training as well as technical and administrative support to implement TMH
services with certain client populations (Shreck et al., 2020; Siegel et al., 2021).

Table 1

Common Modalities for Provision of Telemental Health

Modality Definition

Telephone-based Information is conveyed across synchronous distance interactions using audio techniques.

Email-based Asynchronous distance interaction in which information is transmitted via written text
messages or email.

Chat-based Synchronous distance interaction in which information is received via written messages.

Video-based Synchronous distance interaction in which information is received by video and or audio
mechanisms.

Social network Synchronous or asynchronous distance interaction in which information is exchanged via social

networking mechanisms.
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Navigating Laws and Ethics

As part of responsible practice, counselors who engage in TMH need to consider ethical considerations
and risks. The ACA Code of Ethics (2014) dedicates Section H to “Distance Counseling, Technology, and
Social Media” (p. 17). This section was added in the 2014 iteration of the ethical code in recognition of the
fact that TMH was a growing tool for the counseling profession (Dart et al., 2016). These ethical guidelines
address competency, regulations, use of distance counseling tools, and online practice. According to the
most recent counselor liability report from the Healthcare Providers Service Organization (2019), the
most common reasons for licensing board complaints within the last 5 years are issues related to sexual
misconduct, failure to maintain professional standards, and confidentiality breaches.

Mental health professionals adhere to federal and state laws regarding privacy and security of
information stored electronically (Dart et al., 2016). Such federal and state laws have been enacted to
protect the privacy and security of information, and counselors must adhere to them in order to avoid
legal ramifications (Dart et al., 2016). The ACA Code of Ethics (2014) provides guidelines for counselors
to consider when in ethical dilemmas. For example, the ACA Code of Ethics advises counselors to adhere
to the laws and regulations of the practice location of the counselor and the client’s place of residence.
When working within a counselor’s statutory legislation and regulation, the ACA Code of Ethics directs
counselors to address conflicts related to laws and ethics through ethical decision-making models.
There are several models for counselors to follow (Levitt et al., 2015; Remley & Herlihy, 2010; Sheperis
et al., 2016). Counselors, then, should be familiar with these ethical decision-making models to address
ethical dilemmas with consideration of legal statutes in their state of practice. The ACA Code of Ethics
strongly aligns with the NBCC Policy Regarding the Provision of Distance Professional Services (2016)
providing guidance for National Certified Counselors (NCCs).

Counselors need to ensure compliance with applicable state and federal law in the provision of
TMH services. For instance, the Health Insurance Portability and Accountability Act (HIPAA) is a
federal law that establishes legal rules in the security and privacy of medical records, and the electronic
storage and transmission of protected health information (Dart et al., 2016). Counselors need to select
HIPAA-compliant software and technologies to maintain the security, privacy, and confidentiality of
electronic client information. For example, regarding videoconferencing, Skype is not HIPAA-compliant
(Churcher, 2012), but VSee and several other vendors have the appropriate level of encryption to
meet HIPAA standards for compliance (Dart et al., 2016). Once HIPAA-compliant platform usage is
established, counselors need to implement and collect the following information related to clinical
documentation: 1) verbal or written consent from client or representative of client in the case of minors
or those declared legally unable to provide consent; 2) category of the office visit (e.g., audio with video
or audio/telephone only based on acceptable practice in that state); 3) date of last visit or billable visit;
4) physical location of client; 5) counselor location; 6) names and roles of participants (including any
potential third parties); and 7) length of visit (Smith et al., 2020). Finally, as part of HIPAA standards, a
vendor must offer a Business Associate Agreement (BAA), which demonstrates that the software or tool
aligns with HIPAA encryption and privacy standards in communication with clients, transmission of
data, and storage of client data (U.S. Department of Health & Human Services [HHS], 2013).

During the COVID-19 federal state of emergency, the Office for Civil Rights, tasked with enforcement
of HIPAA regulations related to telehealth, exercised discretion and declared the agency would not
impose penalties on counselors for lack of compliance in the provision of telehealth, assuming the
counselor demonstrates a good faith effort to adhere to standards (HHS, 2021). These guidelines related
to the discretion of enforcement cited the use of teleconferencing or chat tools without the adequate
level of encryption as allowable, but only during the declared state of emergency.

179



The Professional Counselor | Volume 13, Issue 3

Ethical Considerations

The scope of practice for counselors varies depending on state licensure laws. It is critical that
counselors be familiar with and act in accordance with state licensing laws. For example, if a client is
based in a specific physical location, then the counselor needs to adhere to the licensing regulations and
scope of practice in that physical location. Some states require licensure where the counselor is located as
well as where the client is located. However, there is a lack of specificity in state licensure requirements
related to the demonstration of competence with telehealth-specific practices (Williams et al., 2021).

To be able to provide mental health counseling services, mental health counselors need to consider
their scope of practice based on state licensure guidelines where the client is located. This scope of
practice is defined by the licensing standards of each state. Beyond scope of practice, counselors also
need to consider boundaries of competence. The ACA Code of Ethics (2014) is nonspecific about how
counselors demonstrate competence, only stating that they should “practice within the boundaries
of their competence, based on their education, training, supervised experience and state and national
professional credentials” (p. 8). Because of the lack of specificity in state telehealth practices, unless
state licensure guidelines explicitly prohibit or advocate for specific telehealth practices, counselors
may need to clarify interpretation of statutes or rules with licensure boards to determine specific
telehealth practices.

Inherent in a counselor’s responsibility is their ability to screen clients for the appropriateness of
telehealth services (Sheperis & Smith, 2021). Counselors are advised to determine whether clients
have characteristics that may render them inappropriate for telehealth services, and then to make
appropriate referrals (Morland et al., 2015). Some clients may not be appropriate for telehealth because
of their (a) inability to access specific technology, (b) rejection of technology during the informed
consent process, (c) severe psychosis, (d) mood dysregulation, (e) suicidal or homicidal tendencies,

(f) substance use disorder, or (g) cognitive or sensory impairment (Sheperis & Smith, 2021). Finally,
counselors are advised to utilize age- and developmentally appropriate strategies for children,
adolescents, and older adults (NBCC, 2016; Richardson et al., 2009).

Once service providers, such as counselors, have appropriately screened clients for service, then
informed consent is the next step. When counselors provide technology-assisted services, they are
tasked to make reasonable efforts to determine clients” intellectual, emotional, physical, linguistic, and
functional capabilities while also appropriately assessing the needs of the client (ACA, 2014). When
working with children, counselors need to know the age of the child or adolescent and the client’s
legal ability to provide consent (Kramer & Luxton, 2016). Age of consent laws vary between states,
so counselors need to familiarize themselves with their specific state legislation. This information is
critical for the informed consent process and determining emergency procedures in case of a crisis
(Kramer & Luxton, 2016). Counselors then need to consider and complete the informed consent process
acknowledging the practice of TMH services.

In the informed consent process, it is imperative that counselors disclose risks related to TMH
such as accessibility to technology, technology failure, and data breaches (ACA, 2014). Counselors are
required to provide information related to procedures, goals, treatment plans, risks, benefits, and costs
of services as part of the informed consent process (Jacob et al., 2011). Other considerations counselors
may want to include during the informed consent process include confidentiality and limits of TMH;
emergency plans; documentation and storage of information; technological failures; contact between
sessions, if any; and termination and referrals (Turvey et al., 2013).
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Client Crisis Plans

There are specific steps to ensure appropriate emergency management practices when working with
clients via telehealth (Sheperis & Smith, 2021). For example, at intake, these are the steps counselors could
take: 1) verify the client’s identity and contact information; 2) verify the current location of the client and
their residential address; 3) inquire about other health care providers; 4) navigate conversation regarding
contact during emergency and non-emergency situations; and 5) implement a safety plan, if needed
(Sheperis & Smith, 2021; Shore et al., 2018). Moreover, counselors need to stay up to date with local state
and federal requirements related to duty to warn and protection requirements (Kramer et al., 2015).

For clients and counselors operating in separate cities or states, it is necessary for counselors to gather
local law enforcement and emergency service contact information and maintain a plan of action if needed
(Shore et al., 2007). Counselors are also advised to plan for service interruptions if and when technical
issues arise during a crisis situation (Kramer et al., 2015). Aside from emergency management practices,
counselors who engage clients during a crisis still need to apply basic counseling techniques such as
unconditional positive regard, congruence, and empathy (Litam & Hipolito-Delgado, 2021). Once a
counselor establishes a client’s psychological safety, they can begin to work collaboratively with clients to
reestablish safety and predictability; defuse emotions; validate experiences; create specific, objective, and
measurable goals; and identify any resources and coping mechanisms (Litam & Hipolito-Delgado, 2021).

Licensure Portability

In the wake of the COVID-19 pandemic, as states of emergency were issued at the state and national
levels, licensing requirements were waived for the sake of allowing medical professionals to offer
continuity of care via telehealth (Slomski, 2020). These time-bound waivers of practice highlighted
the need for licensure portability, especially for counselors, even though in many of these states the
waivers were difficult to obtain and could be withdrawn at any point when the state of emergency was
rescinded. The widened use of telehealth during the COVID-19 pandemic amplified the growing calls
for long-term licensure portability options for counselors.

In the United States, counselors experience challenges in transferring licensure between states, as
counseling licensure standards vary from state to state (Mascari & Webber, 2013). The profession of
counseling, although a relatively new field as compared to other helping professions such as psychology
and social work, has been working toward licensure portability over the past 30 years. Since its inception
in 1986, the American Association of State Counseling Boards (AASCB) has been focused on advocacy
efforts to establish consistency in counseling licensing standards and avenues for licensing portability
across states (AASCB, 2022). To advance toward this goal, AASCB first partnered with organizations such
as ACA, the Council for the Accreditation of Counseling and Related Educational Programs (CACREP),
and NBCC. Together these groups established the professional identity of counselors through a unified
definition of counseling as a profession (Kaplan & Kraus, 2018), as well as consistent training standards
for professional counselors across the nation (Bobby, 2013).

In an effort to promote a unified counselor identity and facilitate licensure portability, the 20/20
initiative (Kaplan & Gladding, 2011) included an oversight committee comprised of stakeholders from
various organizations to develop a consensus definition of the profession, address prominent issues
facing the profession at the time, and develop principles to guide advocacy work in strengthening the
counseling profession (Kaplan & Gladding, 2011; Kaplan & Kraus, 2018). Licensure portability was
identified as one of these key issues critical for the future of the profession. This issue persisted, with
various states assigning different licensure titles, guidelines, requirements, and continuing education
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standards. Common training standards across specialty areas through CACREP, which merged with the
Council on Rehabilitation Education in 2017, promulgate widely used guidelines for counselor licensure
(CACREP, 2017). There are various licensure portability models currently used in medical fields: (a) the
nonprofit organization model, (b) the mutual recognition model, (c) the licensure language model,

(d) the federal model, and (e) the national model (Bohecker & Eissenstat, 2019). In early efforts, Bloom et
al. (1990) proposed model licensure language that could be used to establish national licensing standards,
which was an effort toward portability under the licensure language model. AASCB previously tried to
move toward a national portability system through the nonprofit organization model by establishing the
National Credential Registry, which is a central repository for counselor education, supervision, exams,
and other information relevant to state licensure (Bohecker & FEissenstat, 2019). However, recently the
effort to establish a Counseling Compact for licensure portability under the mutual recognition model
gained great momentum in the time of the COVID-19 pandemic (AASCB, 2022).

Licensing Compacts in Medicine and Allied Professions

The National Center for Interstate Compacts (NCIC) provides technical assistance in developing and
establishing interstate compact agreements. According to NCIC, interstate compact agreements are legal
agreements between governments of more than one state to address common issues or achieve common
goals. Counseling is not the first health profession to pursue a licensing compact. Interstate compacts
for medicine and allied professions have been established (Litwak & Mayer, 2021). Prior to current
efforts for the Counseling Compact, similar legislation introduced compacts for physicians (Adashi et
al., 2021), registered nurses (Evans, 2015), physical therapists (Adrian, 2017), psychologists (Goodstein,
2012), speech pathologists (Morgan et al., 2022), and emergency medical personnel (Manz, 2015). Other
efforts to pass licensing compacts are underway for social workers (Apgar, 2022) and nurse practitioners
(Evans, 2015). These compact models include multistate licensing (MSL) or privilege-to-practice (PTP)
structures. A single multistate license obtained through the MSL model would allow a practitioner to
practice equally in all member states, as opposed to the PTP model in which a practitioner would be
licensed in their designated home state and then allowed specific privileges to use that license in other
places (Counseling Compact, n.d.).

MSL compacts include licensing effective in multiple states. The MSL model is used for the Nurse
Licensure Compact (Interstate Commission of Nurse Licensure Compact Administrators, 2021; National
Council of State Boards of Nursing, 2015). Nurses licensed within this compact system gain multistate
licenses across all member states. The Nurse Licensure Compact legislation notes efforts to reduce
redundancies in nursing licensure by using an MSL model. Draft legislation within the Nurse Licensure
Compact MSL system defines a “multistate license” as a license awarded in a home state that also allows
anurse the ability to practice in all other member states under the said multistate license. This includes
both in-person and remote practice. So, for example, a nurse in a compact state can be vetted and licensed
through the central compact system, which allows traveling nurses to switch between placements rapidly
without additional licensing required for compact states. On the other hand, non-compact states issue a
“single state license” which does not allow practice across states.

The PTP licensing model is used by physical therapy and EMS professionals. PTP establishes an
agreement between member states to grant legal authorization to permit counselors to practice (NCIC,
2020). Unlike the MSL structure, counseling licensure is still maintained by a single state, or “home state,”
but member states allow privileges to practice with clients located in other states as part of the compact
agreement. This licensing model includes the definition of a “single state license,” which indicates
that licenses issued by the state do not by default allow practice in any other states but the home state
(Interstate Commission of Nurse Licensure Compact Administrators, 2021). Further, definitions include
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“privilege to practice,” which allows legal authorization of practice in each designated remote state. The
Counseling Compact uses this PTP model for portability of licensing privileges across member states
(Counseling Compact, 2020).

The Counseling Compact

Development of the Counseling Compact began in 2019 as a solution to the challenges of licensure
portability. Historically, navigating varying licensure standards across states represented a barrier to
the portability of counseling professionals and access to services for the community (Mascari & Webber,
2013). To address these barriers, organizations including NBCC (2017), ACA (2018), American Mental
Health Counselors Association (2021), and AASCB (2022) have worked to unify the profession, establish
common minimum licensing standards across states, and create and promote the Counseling Compact.
With the support of NCIC, draft legislation for a PTP compact was developed by the end of 2020 and
followed by advocacy efforts to pass legislation in a minimum of 10 states to begin the process of
establishing the Counseling Compact (ACA, 2021). As of October 2023, the Counseling Compact has been
passed as law in a growing list of states, including Alabama, Arkansas, Colorado, Connecticut, Delaware,
Florida, Georgia, Indiana, lowa, Kansas, Kentucky, Louisiana, Maine, Maryland, Mississippi, Missouri,
Montana, Nebraska, New Hampshire, North Carolina, North Dakota, Ohio, Oklahoma, Tennessee, Utah,
Vermont, Virginia, Washington, West Virginia, and Wyoming, with legislation pending in several other
states (Counseling Compact, 2022).

Compact Standards

The model legislation for the Counseling Compact outlines the provisions of the PTP model used
(Counseling Compact, 2020). Within these regulations, only independently licensed counselors can
apply for compact privileges. Each state maintains its own licensing standards and processes separately.
PTP applies equally to both in-person and TMH services. Within the regulations of the compact,
each counselor establishes a home state in which they hold a primary license. Prior to the compact, a
counselor would have to seek additional licensure in other states to provide service to clients. However,
under the PTP Counseling Compact, counselors who hold an unencumbered license may apply for
privileges to use their home license in another state without seeking an additional formal license.

Counselors may choose the states in which they apply for privileges to practice under the compact.
Differing from the MSL model, under the Counseling Compact, counselors would need to apply for
privileges in individual states where they wish to practice if these states have passed legislation to
join the compact group (Counseling Compact, n.d.). This may involve passing jurisprudence exams
for some states. However, licensing renewal and continuing education would only be required in
accordance with the home state standards and process (Counseling Compact, 2020). According to
the model legislation, each state is also able to set a fee for privileges to practice. A central Compact
Commission oversees the process of privilege applications and exchange of information regarding
ethical violations across privilege states.

As states have varying titles for professional counselors, the general requirements for compact
eligibility include counselors who have taken and passed a national exam, have completed required
supervision in accordance with their home state requirements, and hold a 60-semester-hour, or 90—
quarter-hour, master’s degree. There is language in the model legislation specifying that counselors
need to complete 60 semester hours, or 90 quarter hours, of graduate coursework in areas with a
counseling focus to accommodate states that do not require a 60-hour master’s degree for licensure.

The Counseling Compact (2020) does not include other professions (e.g., marriage and family therapists)
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and, for the purposes of defining applicable counseling license types, requires counselors be able to
independently assess, diagnose, and treat clients. A key element of the Counseling Compact is that
counselors are required to adhere to the individual state regulations and rules for each state where they
exercise PTP. In the future, this may ultimately mean that counselors must simultaneously understand
and navigate rules and regulations for potentially 20 different states as they practice using TMH across
state lines. The following illustrative case example describes Sam, a licensed professional counselor, who
requests privileges to practice online with a client in another state through the Counseling Compact.

Case Example

Ethical practice in multiple states entails more than just applying for privileges through the Compact
Commission. The following case example illustrates how an independently licensed professional
counselor would provide services in multiple states as part of the Counseling Compact. The compact
provides avenues for the expansion of the availability of TMH services. However, counselors must
mindfully apply ethical guidelines and adhere to state rules in using such privileges to practice, thus
avoiding licensing complaints, liability, and client harm.

The Case of Sam

Sam is an independently licensed professional counselor in their home state of Nebraska. Sam has
the National Certified Counselor (NCC) and Board Certified-TeleMental Health Provider (BC-TMH)
credentials. Nebraska just passed legislation and became part of the Counseling Compact. To practice
as part of the Counseling Compact, Sam first confirms which states are members of the compact. Then
Sam joins the compact through the Nebraska Board for Mental Health Practice. Sam has two potential
clients for whom they would like to provide TMH services. These clients reside in Utah and Colorado.
Sam verifies that both states have passed legislation to be part of the Counseling Compact. Sam applies
for privileges in both Utah and Colorado. Sam is required to take a jurisprudence exam before being
granted privileges in Colorado through the compact. Sam also may be required to pay fees for privileges
in these states. After Sam is approved for privileges in Colorado and Utah through the Compact
Commission, they are ready to practice via TMH in each state. Sam creates separate professional
disclosure statements they will use for clients in Colorado and Utah. They create necessary forms
and consider how they will verify the location and identity of the clients they will see via TMH. Sam
reads and understands all rules and statutes for Utah and Colorado related to licensure. This includes
understanding the scope of practice and any unique rules of conducting TMH in these states. Sam also
makes sure their professional disclosure statements meet all requirements for Utah and Colorado.

As part of their professional disclosure, Sam creates a TMH guide for clients that includes concerns
and risks about counseling online, with a troubleshooting guide if the internet is unstable. This
disclosure provides tips for privacy during an online counseling session for the client. The disclosure
also outlines the steps Sam will use to increase confidentiality, such as wearing headphones and
conducting practice in a designated private space. Sam will also be using an online telehealth platform
that provides a BAA and appropriate encryption for HIPAA compliance. This platform also allows
for secure document signing and document transfer. Sam creates a protocol for TMH, which includes
verifying client identity with a copy of photo identification provided as part of the intake process. Sam
also plans to complete a safety plan with each new client in Utah and Colorado as part of the intake
process. This safety plan will include a release of information to contact a local support person in case
of an emergency and looking up the local law enforcement dispatch phone numbers for the client’s
primary location in case of emergency. Sam also is sure to let all clients know about the 988 National

Suicide Lifeline as part of this process.
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Sam’s protocols also include asking the client to verify their location verbally at the beginning of
each session and documenting this in their case notes. Sam also notes in their protocols they must have
new forms completed should a client move their primary residence, verifying the client is still in a state
where Sam has privileges. Once Sam has updated the appropriate forms and created their protocols,
they begin to engage in services with their new clients using privileges from the Counseling Compact.
After a few weeks, Sam gets a referral for a new client located in Florida. Because Florida has passed
legislation to be part of the Counseling Compact, Sam repeats this process in working through the
compact to gain privileges to practice in Florida and creates a new disclosure statement for this state.

Practicing With Compact Privileges

To gain privileges to practice, according to Counseling Compact legislation (Counseling Compact,
2020), Sam would be responsible for submitting paperwork to their licensing board as well as paying
any required fees to participate in the compact. Not doing so would be considered practicing without
a license in those states. Therefore, in the case example, Sam did not automatically gain privileges to
practice in all compact states as soon as Nebraska passed the Counseling Compact legislation. They
had to apply for state privileges once they joined the compact through their home state of Nebraska
(see Figure 1). Though counselors will not be required to meet any additional reciprocity requirements,
they could be required to take the jurisprudence exam for specific states before they are able to provide
services (Counseling Compact, 2020).

Figure 1

Flowchart for Seeking Compact Privileges in Another State

Verify Verify status of independent counseling license in home state.
EriLY

Join the Counseling Compact through the home state licensing board and/or the
Join = Counseling Compact Commission.

Verify Verify that the potential client is located in a compact state.
€ Al

Review rules and statutes in the new practice state.
Review

Create a professional disclosure statement specific to the requirements with licensing
Create | Doard information for the new practice state.

Apply for privileges after 1) completing any required junisprudence exams and 2)
Apply paying fees for the new practice state through the Compact Commission.

Beyond applying for privileges through the Compact Commission, Sam will need to consider other
administrative aspects of TMH practice to engage in ethical practice (ACA, 2014, H.1.a.), which would
support their ability to later work through ethical dilemmas and avoid disciplinary action with their
licensing board. For each compact state, Sam will be responsible for reading, understanding, and
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abiding by all rules and statutes for the states in which they practice (ACA, 2014, H.1.b.). This means
being responsible for the rules of not just their home state, but of all states in which they hold privileges.
This may entail having various scopes of practice or rules in different states. Sam would need to

review the rules for Utah, Colorado, and Florida to ensure their typical treatment modalities would be
permitted under the scope of practice in each state. For example, in some states Sam may not be able to
provide a client with a diagnosis according to their counseling scope of practice.

With each state having its own rules, statutes, and licensing board, it would be considered best
practice for Sam to have a disclosure statement that is specific to each compact state. Sam will be
responsible for having updated disclosure statements that align with the rules and statutes for each
compact state licensing board to review as well as for their prospective clients within each compact
state. For both the benefit of the client and the protection of Sam, Sam’s disclosure statements will
include their Nebraska licensing information, information about the Counseling Compact as well as
a definition of PTP, and information specific to the corresponding compact state licensing board if the
client needs to file a complaint. For clients in Utah, complaints would be filed with the Utah Division of
Occupational and Professional Licensing. For clients in Colorado, complaints would be filed with the
Colorado Department of Regulatory Agencies. In Florida, complaints would be filed with the Florida
Department of Health. Sam’s disclosure statements for each state would need to have this information
listed. Complaints filed in privilege states would potentially result in revocation of PTP in said state,
and disciplinary actions would be reported to the Compact Commission.

The Counseling Compact also does not include insurance billing privileges for each state, so Sam will
need to explore the ability to join insurance panels or be approved to bill Medicaid in each state. They
may also choose to only take out-of-pocket fees for clients in different states, in which case they would
need to consider a means of securely collecting payments or working with a billing service.

TMH Practice

When Sam is providing TMH services in the states of Colorado, Florida, and Utah via the Counseling
Compact, they need to complete and obtain informed consent, which is a necessary standard of care
(ACA, 2014, H.2.a.). When generating informed consent, Sam needs to gain consent (in writing) in
real time and in accordance with the laws of all practice states, as some states have specific regulations
(Kramer et al., 2015). Further, consent needs to be gained if the session needs to be recorded for any
reason (e.g., consultation, education, legal). Then Sam needs to ensure their telehealth platform/software
is secure, private, confidential, and in compliance with HIPAA, as it is important for them to use
appropriate technologies, understand privacy requirements, and attend to any issues related to liability
of technology use to ensure compliance with their scope of practice (Kramer et al., 2015).

Sam will need to consider a workflow of administrative protocols related to their TMH work (see
Figure 2). This will address ethical issues that could arise when working with clients in multiple
states. Sam has sought additional training with their BC-TMH credential to help with competency and
considerations of ethical practice for TMH. Before engaging in TMH practice, Sam has prepared for the
addition of these services by creating guidelines for clients to access online services (ACA, 2014, H.4.e.).
Sam selected an online platform that includes secure video conferencing, case note storage, and file
transfer. Sam has arranged to use a HIPAA-compliant video platform with a BAA, and they have
considered how to facilitate secure exchange of files with clients and how to obtain client signatures
securely from a distance. Sam would also need to make this BAA available to clients upon request. If
Sam opted to transfer documents virtually via email, the files would need to be encrypted and password
protected, and Sam would need to make sure methods of communication meet state regulations
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regarding encryption. Discussing in detail with the client the most secure way to provide documentation
in accordance with state statutes will be important (ACA, 2014, H.2.d.). Considering potential barriers
of insurance billing for clients in other states, Sam has created a specific Good Faith Estimate of cost for

each state with an out-of-pocket rate listed using a sliding scale to comply with the No Surprises Act
(U.S. Department of Labor, 2022). Sam will also consider managing crises with clients in other states.

Figure 2

Workflow for Ethical Telehealth Services Across State Lines Under the Counseling Compact

Choose a HIPAA-compliant
platform.

(e.g., videoconferencing,
documentation, secure file
transfer, client signatures,

communication with the client)

Share guide for
troubleshooting technical
issues during a session.

Provide backup options in case

of technical issues, noting rules

about acceptable modalities of
telehealth in each state.

Provide professional
disclosure specific to
requirements of state.

Conduct informed consent
process using disclosure for
each state.

Create a crisis plan.

Include local law enforcement
dispatch phone number and
consent to contact a designated

Verify client location.

Document client location in
case notes for each session.

If client is located out of their
compact state temporarily,
discontinue services until the

client returns to the state.
local emergency person.

If client is located out of their
compact state permanently,
offer referral for new services
licensed in their new state of
residence.

Additional Considerations

Although Sam has considered how to verify the identity and location of each client (ACA, 2014, H.3.),
there is still the possibility a client reports to Sam they are in a compact state, when in fact they are not
in a compact state either temporarily or permanently. This could lead to a formal complaint that Sam,
unknowingly, was practicing in a non-compact state where they are not licensed. To prevent possible
disciplinary action, Sam asks the client where they are located at the beginning of each session, even if
they recognize the background of the client. Sam is sure to document the location of both themselves and
the client in the clinical note for each session. Sam also makes sure to document where the client is living,
working, or going to school. If possible, the client’s insurance policy or photo identification should
corroborate their location. Sam will need to have this documentation in the event of a formal complaint.
In this case, Sam could demonstrate due diligence in confirming the client’s location is within a compact
state where Sam has privileges. Sam can then show the corresponding licensing boards and the Compact
Commission they believed they were practicing within the compact to the best of their knowledge.
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If a client moves, Sam will need to document the new mailing, work, or school addresses. This and
any other corresponding information would lead Sam to believe the client is in the reported location
which is in fact within a compact state where Sam holds privileges. Finally, it is important to note that
if Sam or the client moves out of the compact state and into a state not part of the compact, services
must immediately stop. Sam has included this in every disclosure that they offer a client (ACA, 2014,
H.2.a.). Sam states in the disclosure that if either party relocates outside of a compact state, Sam is then
responsible for finding the client possible referrals either in the client’s location or within the compact
so the client can continue care. By discussing this at the beginning of the therapeutic relationship as part
of informed consent, Sam makes the transition easier and more efficient for the client if a transfer of care
needs to occur. In thoughtfully preparing to use privileges offered through the Counseling Compact,
Sam has carefully ensured they are engaging in ethical and legal TMH practice from first contact with a
client to termination of services.

Finally, it would be helpful for Sam to identify individuals with whom they can consult should
ethical issues arise (ACA, 2014, 1.2.c.). Ideally, these individuals would have good knowledge of TMH.
Sam might also take advantage of consultation opportunities through their state licensing board and
professional organizations. Sam would also identify an ethical decision-making model to use when
ethical dilemmas arise to document how ethical decisions were made (ACA, 2014, I.1.b.).

Implications for Telehealth Practice via the Counseling Compact

The Compact Commission is in the process of setting up systems and processes for granting
privileges for compact states. The application process for compact privileges is anticipated to open in
2024. Counselors who hope to participate in the Counseling Compact should first verify that the state
in which they currently practice has passed legislation to become part of the compact. If that is not the
case, there is an opportunity for advocacy with state legislatures to pass compact legislation to allow
their state to join the Compact Commission. Counselors who are practicing in states that have already
passed Counseling Compact legislation should review their TMH workflow and guidelines. There is
an opportunity to establish administrative workflows and documentation, as well as review HIPAA
compliance of all electronic systems being used for current practice.

Counselors should also review malpractice insurance policies to ensure TMH is covered by their
current policy. Counselors may begin to research and review statutes and rules for states where
they hope to gain privileges as part of the compact. They may also prepare for jurisprudence exams
if required in states where they hope to have privileges. Counselors can also draft a professional
disclosure statement and other necessary documents for TMH that can be adapted for different states.

Given the forthcoming revision of the ACA Code of Ethics, we propose that the H.1. Knowledge and
Legal Considerations section be updated to incorporate additional guidelines for conducting ethical
telehealth practice. Notably, these guidelines should emphasize the establishment of a crisis plan when
rendering telehealth services, including a local law enforcement dispatch phone number and consent
for disclosure for a designated local emergency contact. Counselors also have an ethical obligation to
be familiar with local referral resources when working with clients in different states. Furthermore, the
ACA Code of Ethics should underscore the necessity of a telehealth protocol or workflow as preparation
for engaging in ethical telehealth practice.
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Conclusion

The Counseling Compact creates new and exciting possibilities for counselors to have improved
portability of licensure through practice privileges. The compact also addresses barriers to broader
access and equity in TMH for various populations across the nation. However, before counselors enroll
in the compact, there is a critical need to consider how to engage in TMH ethically when working
with clients online in different states. The included guidelines and example workflow processes are
important considerations for counselors preparing to apply for privileges within the Counseling
Compact. These preparatory steps will help counselors to be prepared to apply for compact privileges
when the portal becomes available.
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